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I. ORDER ON REMAND - ISPMBOUND TRAFFIC

1. The actions we take in this order respond to the writ ofmandamus granted by the United
States Court ofAppeals for the District ofColumbia Circuit (D.C. Circuit) directing the Commission to
respond to its prior remand of the Commission's intercarrler compensation rules for Internet Service
Provider (ISP)-bound traffic. I As discussed below, we conclude that we have authority to impose ISP­
bound traffic rules.

A. Background

2. On February 26, 1999, the Commission issued a Declaratory Ruling and Notice ofProposed
Rulemaking in which it held that ISP-bound traffic is jurisdictionally interstate because end users access
websites across state lines? Because the Local Competition First Report and Order concluded that the
reciprocal compensation obligation in section 251 (b)(5) applied only to local traffic. the Commission
found in the Declaratory Ruling that ISP·bound traffic is not subject to section 251 (b)(5).3 On Marcn 24,
2000, in the BellAt/antic decision, the D.C. Circuit vacated certain provisions ofthe Declaratory Ruling.·
The court did not question the Commission's finding that ISP-bound traffic is interstate. Rather, the court
held that the Commission had not adequately explained how its end-to-endjurisdictional analysis was
relevant to detemiining whether a call to an ISP is subject to reciprocal compensation under section
251(b)(S).s In particular. the court noted that a LEe serving an ISP appears to perform the function of

I In re Core Communications, Inc•• 531 F.3d 849, 861-62 (D.C. Cir. 2008) (directing the Commission to respond to
the remand in the fonn oca final, appealable order which explains its legal authority to issue the pricing rules for
ISP~bound traffic adopted in the lSP Remand Order).

2 See Intercarrier Compensation/or ISP-Bound Traffic, CC Docket No. 99~68. Declaratory Ruling and Notice of
Proposed Rulemaking, 14 FCC Rcd 3689 (1999) (Declaratory Ruling), vacatedand remanded, Bell Atlantic Tel.
Cos. 11. FCC. 206 F.3d 1 (D.C. Cir. 2000) (Bell Atlantic).

3 See also Implementation ofthe Local Competition Provisions in the Telecommunications Act of /996 and
Interconnection hetween Local Exchange Carriers andCommercial Mohile Radio Service Providers. CC Docket
Nos. 96-98. 95-185. First Report and Order, 11 FCC Red 15499. 16013, paras. 1033-34 (1996) (subsequent history
omitted) (Local Competition First Report and Order).

~ Bell Atlantic, 206 F.3d at 1.

S See id. at 5.
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"tennination" because the LEe delivers traffic from ,the calling party through its end office switch to the
called party, the ISP.6

3. On April 27, 2001, the Commission released the ISP Remand Order, which concluded that
section 251(g) excludes ISP-bound traffic from the scope ofsection 251 (b)(5).' The Commission
explained that section 25 I(g) maintains ,the pre· I996 Act compensation requirements for "exchange
access, infonnation access, and exchange services for such access," thereby excluding such traffic from
the reciprocal compensation requirements that the 1996 Act imposed! The Commission concluded that
ISP-bound traffic was "infonnation access" and, therefore, was subject instead to the Commission's
section 201 jurisdiction over interstate communications? The Commission also found "convincing
evidence in the record" that carriers had ''targeted ISPs as customers merely to take advantage of ...
intercarrier payments" (including offering free service to ISPs, paying ISPs to be their customers, and
sometimes engaging in outright fraud). It therefore adopted an ISP payment regime in order to "limit, if
not end, the opportunity for regulatory arbitrage."lo The Commission concluded that a bill-and-keep
regime might eliminate incentives for arbitrage and force carriers to look to their OWn customers for cost
recovery. I I To avoid a flash cut to bill-and-keep, however, the Commission adopted a compensation
regime pending completion ofthe Inlercarrier Compensalion proceeding.12 Specifically, the regime
adopted by the Commission consisted of: (I) a gradually declining cap on intercarrier compensation for
ISP-bound traffic, beginning at $.0015 per minute-of-use and declining to $.0007 per minute-of-use; (2) a
growth cap on total ISP-bound minutes for which aLEC may receive this compensation; (3) a "new
markets rule" requiring bill.and.keep for the exchange ofthis traffic iftwo carriers were not exchanging
traffic pursuant to an interconnection agreement prior to the adoption ofthe regime; and (4) a "mirroring
rule" that gave incumbent LECs the benefit ofthe rate cap only if they offered to exchange all traffic

6 See id. at 6.

7 See Interearrier Compensationjor ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Order on Remand and
Report and Order, 16 FCC Rcd 9151, 9171-72, para. 44 (2001) (ISP Remand Order), rem~nded bUI not vacated by
WorldCom, Inc. v. FCC, 288 F.3d 429, 432 (D.C. Cir. 2002) (WorldCom) (subsequent history omitted) (holding that
section 251(g) appears to provide for the continued enforcement "ofcertain pre-Act regulatory 'interconnection
restrictions and obligations"').

• The tenn "1996 Acf' refers to the Telecommunications Act of 1996. Pub. L. No. 104-104, 110 Stat. 56 (1996).
The tenn "Act" refers to the Communications Act of 1934, as amended. 47 U.S.C. § 151 el seq.

• See ISP Remand Order, 16 FCC Rcd at 9175, para. 52. Thus, the Commission affinned its prior finding in the
Declaratory Ruling that ISP-bound traffic is jurisdictionally interstate. See id; see also Declaratory Ruling, 14 FCC
Rcd at 3710·03, paras. 18·20.

10 See ISP Remand Order, 16 FCC Rcd at 9187, para. 77.

II ISP Remand Order, 16 FCC Rcd at 9184-85, paras. 74-75. The Commission discussed at length the market
distortions and regulatory arbitrage opportunities created by the application ofper-minute reciprocal compensation
rates to ISP-bound traffic. In particular, the Commission found that requiring compensation for this type oftraffic at
existing reciprocal compensation rates undennined the operation ofcompetitive markets because competitive LECs
were able to recover a disproportionate share oftheir costs from other carriers, thereby distorting the price signals
sent to their ISP customers. See ISP Remand Order, 16 FCC Rcd at 9181·86, paras. 67-76.

12 See ISP Remand Order, 16 FCC Rcd at 9153, para. 2 (citing Developing a Unified Intercarrier Compensation
Regime, CC Docket No. 01-92, Notice ofProposed Rulemaking, 16 FCC Rcd 9610 (2001) (Intercarder
Compensation NPRM».
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subject to section 251(b)(5) at the same rates." These rate caps reflected the downward trend in
intercarrier compensation rates contained in then-recently negotiated interconnection agreements."

4. On May 3, 2002, the D.C. Circuit found that the Commission had not provided an adequate
legal basis for the rules it adopted in the ISP Remand Order. IS Once again, the court did not question the
Commission's finding that ISP-bound traffic is jurisdictionally interstate. Rather, the court held that
section 25 I(g) of the Act did not provide a basis for the Commission's decision. The court held that
section 251 (g) is simply a transitional device that preserved obligations that predated the 1996 Act until
the Commission adopts superseding rules, and that there was no pre-1996 Act obligation with respect to
intercarrier compensation for ISP-bound traffiC. 16 Although the court rejected the legal rationale for the
compensation rules, the court remanded, but did not vacate, the ISP Remand Order to the Commission,
and it observed that ''there is plainly a non-trivial likelihood that the Commission has authority" to adopt
the rules. 17 Accordingly, the rules adopted in the ISP Remand Order have remained in effect.

5. On November 5, 2007, Core filed a petition for writ ofmandamus with the D.C. Circuit
seeking to compel the Commission to enter an order resolving the COljrt's remand in the Wor/dCom
decision." On July 8, 2008, the court granted a writ ofmandamus and directed the Commission to
respond to the Wor/dCom remand in the form ofa final, appealable order which explains its legal
authority to issue the pricing rules for ISP-bound traffic adopted in the ISP Remand Order .1' The court
directed the Commission to respond to the writ ofmandamus by November 5,2008."

B. Discussion

6. In this order, we respond to the D.C. Circuit's remand order in Wor/dCom v. FCC,2I and the
court's writ ofmandamus in Core Communications Inc?2 Specifically, we hold that although ISP-bound
traffic falls within the scope ofsection 251(b)(5), this interstate, interexchange traffic is to be afforded
different treatment from other section 251 (b)(5) traffic pursuant to our authority under section 20 I and
251(i) of the Act.

1. Scope ofSection 251(b)(5)

" ISP Remand Order, 16 FCC Rcd at 9187-89, 9193-94, paras, 78, 80. 89. In a subsequent order, the Commission
granted forbearance to all telecommunications carriers with respect to the growth caps and the new markets rule.
See Petition ofCore Communications, Inc. for Forbearance Under 47 U.S.c. § /60(c)from Application ofthe ISP
Remand Order, WC Docket No. 03-171, Order, 19 FCC Rcd 20 I 79 (2004) (Core Forbearance Order). Thus, only
the rate caps and mirroring rule remain in effect today.

14 See ISP RemandOrder. 16 FCC Rcd.t 9190-91. par•. 85.

" See Wor/dCom, 288 F.3d at 429.

16 See id at 433.

17 See id. at 434.

"Pel. for Writ ofMandamus to the Federal Communications Commission, D.C. Cir. 07-1446 (filed Nov. 5, 2007).

19 Core Communications, Inc., 531 F.3d at 861-62.

20 See id. Ifthe Commission fails to comply with the writ by the November 5th deadline, the 'rules will be vacated
on November 6, 2008. See id. at 862.

21 See 288 F.3d at 434.

22 See 531 F.3d at 861-62.
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7. As an initial matter, we conclude that the scope ofsection 25 I(b)(5) is broad enough to
encompass ISP-bound traffic. To be sure, we acknowledge that, in the Local Competition First Report
and Order, the Commission found that section 25 I(b)(5) applies only to 10caltraffic,,,23 and some
commenters continue to press for such an interpretation.24 As other commenters recognize, however, the
Commission, in the ISP Remand Order, reconsidered that judgment and concluded that it was a mistake
to read section 251(b)(5) as limited to local traffic, given that "local" is not a term used in section
251(b)(5).25 We recognize, as the Supreme Court noted in AT&TCorp. v. Iowa Utilities Board, that "[i]t
would be a gross understatement to say that the 1996 Act is not a model ofclarity."26 Nevertheless, we
find that the better view is that section 25I(b)(5) is not limited to local traffic.

8. We begin by looking at the text of the statute. Section 25 I(b)(5) imposes on all LECs the
"duty to establish recip,rocal compensation arrangements for the transport and termination of
telecommunications." 7 The Act broadly defines ''telecommunications'' as ''the transmission, between or
among points specified by the user, of information ofthe user's choosing, without change in the form or
content of the information as sent and received.,,2' Its scope is not limited geographically ("local,"
"intrastate," or "interstate") or to Rarticular services (''telephone exchange service,"" telephone toll
service,"'o or "exchange access'" ). We find that the traffic we elect to bring within this framework fits
squarely within the meaning of ''telecommunications.'' We also observe that had Congress intended to
preclude the Commission from bringing certain types oftelecommunications traffic within the section

2' Local Competition First Report and Order, II FCC Red at 16012-13, para. 1033.

24 See. e.g., Supplemental Comments ofVerizon and Verizon Wirele5s at 24-32; Letter from Daniel Mitchell, Vice
President, Legal and IndustTy, National Cable and Telecommunications Association (NCTA); to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 01-92 at 9 (filed Sept. 30, 2008) (NCTA Sept. 30, 2008 Ex Parte Letter); Verizon
in/ercarrier Compensation FNPRM Comments at 38-42; NARUC intercarrier Compensation FNPRM Comments
at 6-7; Rural Allianceintercarrier Compensation FNPRMComments atI4~9; Cincinnati Bellinlercarrier
Compensalion FNPRMComments at 5-11; Maine Public Utilities Commission and Vermont Public SelVice Board
/titercarrier Compensation FNPRM Comments at 7; New York State Department ofPublic SelVice in/ercarrier
Compensation FNPRMComments at 7; Verizon and BellSouth, Supplemental White Paper on ISP Reciprocal
Compensation, CC Docket No. 96-98, 99-68 at 16-20 (filed July 20, 2004) (VerizonIBellSouth Supp. ISP White
Paper); NARUC's Initial Comments at 7 n.13 (May 23, 2004). But see. e.g., ICF intercarrier Compensation
FNPRM Comments at 39.

25 iSP Remand Order, 16 FCC Red at 9166-67, para. 35. See also, e.g., Qwest, Legal Authority for Comprehensive
Interearrier Compensation Reform 2-4 (Qwest White Paper), attached to Letter from Melissa Newman, Counsel for
Qwest, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 06-45, 99-68, WC Docket Nos. 04-36, 05·
337,05.195,06-122 (filed Oct. 7, 2008) (Qwest Oct. 7, 2008 Ex Parte Letter); Letter from Kathleen O'Brien Ham
etal., Counsel for T·Mobile, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92 at 9-10 (filed Oct. 3,
2008) (T·Mobile Oct. 3, 2008 Ex Parte Letter); Level 3 Aug. 18,2008 Ex Parte Letter at 2, 15-18; AT&T Reply to
Comment Sought on Missoula Plan Phantom Traffic Interim Process Call De/ail Records Proposal, CC Docket No.
01-92, Public Notice, DA 06-2294 (WCB 2006) (Missoula Pha/J/om Traffic) at 35-41; Brieffrom Gary M. Epstein,
Counsel for ICF, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 01-92 at 29-35 (filed Oct. 5, 2004).

26 AT&Tv. iowa Uti/s. Bd, 525 U.S. at 397.

27 47 U.S.C. § 25 I(b)(5).

2' 47 U.S.C. § 153(43).

29 id. § 153(47).

30 id § 153(48).

31 id § 153(16).
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25 I(b)(5) framework, it could have easily done so by incotporating restrictive terms in section 251(b)(5).
Because Congress used the term ''telecommunications,'' the broadest ofthe statute's defined terms. we
conclude that section 251 (b)(5) is not limited only to the transport and termination of certain types of
telecommunications traffic. such as local traffic.

9. In the Local Competition First Report and Order the Commission concluded that section
251 (b)(5) applies only to local traffic, but recognized that U[u]ltimately ... the rates that local carriers
impose for the transport and termination of local traffic and for the transport and termination of long
distance traffic should converge,'132 In the ISP Remand Order. the Commission reversed course on the
scope ofsection 25 I(b)(5), finding that "the phrase 'local traffic' created unnecessary ambiguities, and we
correct that mistake here.·033 The ISP Remand Order noted that "the term 'local.' not being a statutorily
defined category••.. is not a term used in section 251(b)(5).',34 The Commission found that the scope of
section 251(b)(5) is limited only by section 251(g). which temporarily grandfathered the pre~1996 Act
rules governing "exchange access, information access, and exchange services for such access" provided
to interexchange.carriers and information service providers until "explicitly superseded by regulations
prescribed by the Commission.,,3s On appeal, the D.C. Circuit left intact the Commission's findings
concerning the scope ofsection 251(b)(5), although it took issue with other aspects of the ISP Remand
Order.36

10. We disagree with commenters who argue that section 25 I(b)(5) only can be applied to traffic
exchanged between LECs, and not traffic exchanged between a LEe and another carrier.3 The
Commission rejected that argument in the Local Competition Order. finding that section 251 (b)(5)
applies to traffic exchanged by a LEC and any other telecommunications carrier, and adopted rules
implementingth~t finding.3

! In a specific application ofthat principle, the Commission concluded that
"CMRS providers will not be classified as LECs,'t39 but nevertheless found that "LECs are obligated,

32 Local Competition First Report and Order, 11 FCC Red at 16012, para. 1033.

33 ]SP Remand Order, 16 FCC Rcd at 9173, pam. 46.

34 d], . at 9167, para. 34.
35 47 U.S.C. § 251(g).

36 See WorldCom v. FCC, 288 F.3d at 429.

37 See, e.g., Supplemental Comments ofVerizon and Verizon Wireless("The best interpretation of§ 251 (b)(5) - read
in light of the text, structure, and history ofthe 1996 Act - is that the reciprocal compensation obligation applies
only to intraexchange (or 'Ioca!') voice calls th~t originate on the network ofone LEe (or wireless provider) and
terminate on the network ofanother tEC (or wireless provider) operating in the same exchange (or, in the case of
wireless provi~ers, the same MTA."); Letter from Ann D. Berkowitz, Associate Director, Federal Regulatory
Advocacy, Verizon, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 99·68,96-98, Attach. at 26 (filed May
17,2004) (attaching white paper entitled "Internet-Bound Traffic is Not Compensable Under Sections 251(b)(S) and'
252(d)(2)") (VerizonlBellSouth White Paper) ("By its nature, 'reciprocal compensation' must [] apply to
'telecommunications' exchanged between LECs (or carriers, like CMRS providers, that the Commission is
authorized to treat as LECs), not to traffic that is exchanged between LECs and non-LECs.") (emphasis in original).

3! See Local Competition First Report and Order. 11 FCC Red at 16013-16, paras. 1034-41. See also 47 C.F.R.
51.703(a) ("Each LEC shall establish reciprocal compensation arrangements for transport and tennination of
telecommunications traffic with any requesting telecommunications carrier"); ISP Remand Order, 16 FCC Rcd at
9193-94, para. 89 n.177 ('~Section 25 I(b)(5) applies to telecommunications traffic between a LEC and a
telecommunications carrier •...").

39 Local Competition First Report and Order, 11 FCC Red at 15996, para. 1005.
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pursuant to section 251(b)(5) (and the corresponding pricing standards ofsection 252(d)(2», to enter into
reciprocal compensation,agreements with all CMRS providers.'~o No one challenged that finding on
app~al, and it has been settled law for the past 12 years. We see no reason to revisit that conclusion now.
While section 251 (b)(5) indisputably imposes the duty to establish reciprocal compensation arrangements
on LECs alone, Congress did not limit the class ofpotential beneficiaries of that obligation to LECs."

I I. We also disagree with commenters who argue that section 252(d)(2)(A)(i) limits the scope of
section 251(b)(5).42 Section 252(d)(2)(A)(i) provides that a state commission "shall not consider the
terms and conditions for reciprocal compensation to be just and reasonable" unless "such terms and
conditions provide for the mutual and reciprocal recovery by each carrier ofcosts associated with the
transport and termination on each carrier's network facilities of calls that originate on the network
facilities ofthe other carrier.',43 Verizon and others argue that this provision necessarily excludes
interexchange traffic from the scope ofsection 251(b)(5), because at the time the 1996 Act was passed
calls neither originated nor terminated on an interexchange carrier's network." We reject this reasoning
because it erroneously assumes that Congress intended the pricing standards in section 252(d)(2) to limit
the otherwise broad scope ofsection 251(b)(5). We do not believe that Congress intended the tail to wag
~~ ,

12. Section 251(b)(5) defines the scope oftraffic that is subject to reciprocal compensation.
Section 252(d)(2)(A)(i), in turn, deals with the mechanics ofwho owes what to whom, it does not define
the scope of traffic to which section 25.1 (b)(5) applies. Section 252(d)(2)(A)(i) provides that, at a
minimum, a reciprocal compensation arrangement must provide for the recovery by each carrier ofcosts
associated with the transport and termination on each carrier's network ofcalls that originate on the
network ofthe other carrier.4' Section 252(d)(2)(A)(i) does not address what happens when carriers
exchange traffic that originates or terminates on a third carrier's network. This does not mean, as Verizon
suggests, that section 251(b)(5) must be read as limited to traffic involving only two carriers. Rather, it
means that there is a gap in the pricing rules in section 252(d)(2), and the Commission has authority under
section 20 I (b) to adopt rules to fill that gap.

13. We also reject Verizon's argument that a telecommunicatiims carrier that delivers traffic to an
ISP is not eligible for reciprocal compensation because the carrier does not "terminate"

40 Local Competition First Report and Order, II FCC Red at 15997, para. 1008.

41 IfCongress had intended to limit the class ofpotential beneficiaries ofLECs' duty to establish reciprocal
obligation arrangements, it would have said so explicitly. See 47 U.S.C. § 251(b)(3) (describing the "duty to
provide dialing parity to competing providers oftelephone exchange service and telephone toll service").

42 See. e,g" VerizonIBellSouth White Paper ot41-43; New York State Department ofPublic Service/ntercarrier
Compensation FNPRMComments at 8-9; TOS Intercarrier Compensation FNPRMComments at 19 n.27; VeriSign
Intercarrier Compensation FNPRMComments, Attach B. at 9, 12,26-28; Qwest Intereorrier Compensation
FNPRM Comments at 39; NASUCA Intercarrier Compensation FNPRMReply at 17;Leap Wireless International.
Inc.lntercarrier Compensation FNPRMReply, Ex. 5 at 8.

43 47 U,S,C. § 252(d)(2)(A)(i).

44 See, e.g" Maine Public Utilities Commission and Vermont Public Service Board Intercarrier Compensation
FNPRMComments at 7-8; New York State Department ofPublic Servicelntercarrier Compensation FNPRM
Comments at 7-10; VerizonIBellSouth Supp.ISP White Paper at 16-20; NARUC Intercarrier Compensation
FNPRM Initial Comments at 7 n.l3.

4' 47 U.S.C. § 252(d)(2)(A)(i).
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telecommunications traffic at the ISP.~6 In tHe Local Competition Order, the Commission defined
"tennination" as "the switching of traffic that is subject to section 251 (b)(5) at the terminating carrier's
end office switch ... and delivery ofthat traffic to the called party's premises.'~7 As the D.C. Circuit
suggested in the Bell Atlantic decision, "Calls to ISPs appear to fit this definition: the traffic is switched
by the LEC whose customer is the ISP and then delivered to the ISP, which is clearly the 'called party."~·
We agree.~9

14. Verizon also argues that the reference to reciprocal compensation in the competitive checklist
in section 271,50 which was designed to ensure that local markets are open to competition, somehow
shows that Congress intended to limit the scope ofsection 251(b)(5) to local traffic.SI We do not see how'
this argument sheds any light on the scope ofsection 251(b)(5). Congress no doubt included the
reference to reciprocal compensation in section 271 because section 25 I (b)(S) applies to local traffic, a
point that no one disputes. That does not suggest, however, that section 251 (b)(5) applies only to local
traffic.

15. We need not respond to every other variation ofthe argument that the history and structure of
the Act somehow demonstrate that section 251(b)(5) is limited to local traffic. At best, these arguments
show that one plausible interpretation ofthe statute is that section 251 (b)(5) applies only to local traffic, a
view that the Commission embraced in the Local Competition First Report and Order. These arguments
do not persuade us, however, that this is the only plausible reading ofthe statute. Moreover, many ofthe
same arguments based on the history and context ofthe adoption ofsection 251 to limit its scope to local
traffic were rejeoted by the D.C. Circuit in the context ofsection 251(c).5l We find that the better reading,

46 See, e.g., Supplemental Comments ofVerizon and Verizon Wireless at 33-34; VerizonIBellSouth White Paper at
31-32.

47 Local Competition Order, 11 FCC Rcd lit 160] 5, para. 1040. See also 47 C.P.R. § 5] .701(d),

"·206 P.3d at 6.

~9 We reject Verizon's argument against the application ofsection 251(b)(5) to ISP-bound traffic because this traffic
is one-wilY tmffic and as such is not reciprocal, see Supplemental Comments ofVerizon and Verizon Wireless at 26
(Oct. 2, 2008); Verizon White Paper at 41-43 (May 17,2004). As Level 3 points out, these arguments have been
rejected by the Commission and the U,S. Court ofAppeals for the Ninth Circuit. See Level 3 Aug.IB, 2008 Ex
Parte Letter at 18; Pacific Bell v. Cook Telecom, Inc., 197 P.3d 1236,1242-44 (9th Cir. 1999) (reciprocal
compensation applies to paging traffic); TSR Wireless, LLC v. u.s West Communications, Inc.• 15 PCC Rcd 11166,
11178 para. 21 (2000) (the Commission's reciprocal compensation rules "dmw [] no distinction between one-way
and two-way carriers"), Because our conclusion in this order concerning the scope ofsection 2SI(b)(5) is no longer
tied to whether this traffic is local or long distance, we need not address arguments made by the parties as to whether
ISP-bound traffic constitutes "telephone exchange service" under the Act. See e.g., Letter from John T. Nakahata,
Counsel for Level 3 Communications, LLC, to Marlene H. Dortch, Secretary, Fedeml Communications
Commission, CC Docket Nos. 99-68, 96-98, Attach. at 1 (filed Sept, 24, 2004).

~o See 47 U.S.C. § 271(c)(2)(B)(xiii).

51 See Supplemental Comments ofVerizon and Verizon Wireless at 26; VerizonIBellSouth White Paper at 9.

S2 UnitedStates Telecom Association v. FCC, 359 F.3d 554, 592 (D.C. Cir. 2004) (USTA II), cert denied sub nom.,
Nat'l Ass'n a/Regulatory Utility Comm'rs v. United States Telecom Ass'n, 543 U.S. 925, 125 S. Ct. 313, 160 L.Ed.2d
223 (2004) ("Even under the deferential Chevron standard ofreview, an agency cannot, absent strong structuml or
contextual evidence, exclude from coverage certain items that clearly fall within the plain meaning ofa statutory
term. The argument that long distance services are not 'telecommunications services' has no support."). In USTA
ll, the D.C. Circuit was addressing whether the tenn "telecommunications services" was limited to local

(continued..••)
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ofthe Act as a whole, in particular the broad language ofsection 251 (b)(5) and the grandfather clause in
section 251 (g), supports our view that the transport and termination of all telecommunications exchanged
with LECs is subject to the reciprocal compensation regime in sections 251(b)(5) and 252(d)(2).

16. Notwithstanding section 251(b)(5)'s broad scope, we agree with the finding in the ISP
Remand Order that traffic encompassed by section 251 (g) is excluded from section 251 (b)(5) except to
the extent that the Commission acts to bring that traffic within its scope. Section 251(g) preserved the
pre-1996 Act reliulatory regime that applies to access traffic, including rules governing "receipt of
compensation.'" Here, however, the D.C. Circuit has held that ISP-bound traffic did not fall within the
section 251(g) carve out from section 251 (b)(5) as ''there had been no pre-Act obligation relating to
intercarrier compensation for ISP-bound traffic."" As a result, we find that ISP-bound traffic falls within
the scope ofsection 25 I(b)(5).

2. Authority Under Section 201

17. The section 25 I(b)(5) finding above, however, does not end our legal analysis here. That is
because the ISP-bound traffic at issue here is clearly interstate in nature ,and thus also subject to our
section 201 authority. The Commission unquestionably has authority to regulate intercarrier
compensation with respect to interstate access services, rates charged by CMRS providers, and other
traffic subject to Commission authority such as ISP-bound traffic. Section 2(a) of the Act establishes the
Commission's jurisdiction over interstate serVices, for which the Commission ensures just, reasonable,
and not unjustly and unreasonably discriminatory rates under section 201 and 202." Likewise, the
Commission has authority over the rates ofCMRS providers pursuant to section 332 ofthe Act."

18. In sections 251 and 252 of the Act, Congress altered the traditional regulatory framework
based on jurisdiction by expanding the app,licability ofnation~1 rules to historically intrastate issues and
state rules to historically interstate issues. 7 In the Local Competition First Report and Order, the
Commission found that the 1996 Act created parallel jurisdiction for the Commission and the states over
interstate and intrastate matters under sections 251 and 252.'· The Commission and the states "are to
address the same matters through their parallel jurisdiction over both interstate and intrastate matters
under sections 251 and 252."" Moreover, section 251(i) provides that "[n]othing in this section shall be
construed to limit or otherwise affect the Commission's authority under section 201.,,60 In the Local
Competition First Report and'Order, the Commission concluded that section 25 I(i) "affirms that the
Commission's preexisting authority under section 201 continues to apply for purely interstate

(continued from previous page) -----------
telecommunications services under section 251(c), while here we consider the analogous question ofwhether
''telecommunications'' is limited to local telecommunications under section 251(b).

"47 U.S.C. 251 (g).

" WorldCom, 288 F.3d at 433.

"47 U.S.C. §§ 152(a), 201, 202.

'647 U.S.c. § 332.

" Local Competition First Report and Order, II FCC Red at 15544, para. 83.

,. ld. at 15544-45, para. 85.

" ld.
60 47 U.S.C. § 251(i).
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19. In implementing sections 251 and 252 in the Local Competition First Report and Order, the
Commission's treatment ofLEC-CMRS traffic provides an instructive example. Prior to the 1996 Act,
the Commission expressly preempted "state and local regulations of the kind of interconnection to which
CMRS providers are entitled" based on its authority under section 201 and 332 ofthe Act.·'
Nevertheless, in the Local Competition First Report and Order, the Commission brought LEC·CMRS
interconnection within the section 251 framework as it relates to intraMTA (including interstate
intraMTA) traffic.·' The Commission recognized, however, that it continued to retain separate authority
over CMRS traffic.64

20. Courts confirmed that, in permitting LEC-CMRS interconnection to be addressed through the
section 251 framework, the Commission did not in any way lose its independent jurisdiction or authority
to regulate that traffic under other provisions ofthe Act. Thus, although the Eighth Circuit invalidated the
Commission's TELRIC pricing rules in general,6' it recognized that "because section 332(c)(I)(B) gives
the FCC the authority to order LECs to interconnect with CMRS carriers, we believe that the Commission
has the authority to issue the rules ofspecial concern to the CMRS providers, [including the reciprocal
compensation ruies] but only as these provisions apply to CMRS providers. Thus, [the pricing] rules ...
remain in full force and effect with resfect to the CMRS providers, and our order ofvacation does not
apply to them in the CMRS context."· Subsequently, the D.C. Circuit held that CMRS providers were
entitled to pursue formal complaints under section 208 ofthe Act for violations ofthe Commission's
reciprocal compensation rules.·7

21. We build upon our actions in the Local Competition First Report and Order and find here
that addressing [SP-bound traffic through the section 251 framework does not diminish the Commission's
independent jurisdiction or authority to regulate traffic under other provisions ofthe Act. Specifically, we
retain our authority under section 20 I to regulate ISP·bound traffic, despite acknowledging that such
tr8fflc is section 251(b)(5) traffic. With respect to interstate services, the Act has long provided us with
the authority to establish just and reasonable "charges, practices, classifications, and regulations."·' The
Commission thus retains full authority to regulate charges for traffic and services subject to federal

, jurisdiction, even when it is within the sections 251 (b)(5) and 252(d)(2) framework. Because we re­
affirm our findings concerning the interstate nature of ISP-bound traffic, which have not been vacated by

., Local Competition First Report and Order at 1554~7, para. 91.

., Implementation olSections 3(n) and 332, GN Docket No, 93-252, Second Report and Order, 9 FCC Red 1411,
1498, para. 230 (1994).

•, See Local Competition First Report and Order, II FCC Red at 16005, para. 1023.

64 Id. C'By opting to proceed under sections 251 and 252, we are not finding that section 332 jurisdiction over
interconnection has been repealed by implication, or rejecting it as an alternative basis for jurisdiction."),

., We note that the Supreme Court later reversed this decision and affirmed the TELRIC methodology. See Verizon
Commc 'ns, Inc, v, FCC, 535 U.S. 467 (2002) (Verizon v. FCC).

•• Iowa Uti/s. Bd. v, FCC, 120 FJd 753, 800 n,21 (8th Cir. 1997) (Iowa Uti/s.l) (vacated and remanded in part on
other grounds, AT&T Corp. v. Iowa Uti/s. Bd., 525 U.S. 366 (1999) (AT&Tv. Iowa Utils. Bd.)).

• 7 See Qwest Corp v. FCC, 252 F.3d 462, 465-66 (D.C. Cir. 2001) (describing the Eighth Circuit's analysis of
section 332(c)(I)(8) in Iowa Uti/s. Bd v. FCC and concluding that an a!temptto relitigate the issue was barred by
the doctrine of issue preclusion).

•• 47 U.S.C. § 201(b).
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any court, it follows that such traffic faUs under the Commission's section 20\ authority preserved by the
Act and that we therefore have the authority to issue pricing rules pursuant to that section.69 This
conclusion is reinforced by section 251 (i) of the Act. As the Commission explained in the ISP Remand
Order. section 251(i) "expressly affirms the Commission's role in an evolving telecommunications
marketplace, in which Congress anticipates that the.Commission will continue to develop appropriate
pricing and compensati~n mechanisms for traffic that falls within the purview of section 201.,,70 It
concluded that section 251 (I), together with section 20 I, equips the Commission with the tools necessary
to keep pace with regulatory developments and new technologies.71 When read together, these statutory
sections preserve the Commission's authority to address new issues that fall within its section 201
authority over interstate traffic, including compensation for the exchange of ISP-bound traffic.
Consequently, in the ISP Remand Order, the Commission properly exercised its authority under section
201(b) to issue pricing rules governing the payment of compensation between carriers for ISP-bound
traffic.12

22. Our result today is consistent with the D.C. Circuit's opinion in Bell Atlantic, which
concluded that the jurisdictional nature oftrafflc is not dispositive ofwhether reciprocal compensation is
owed under section 25I(b)(5).73 It is also consistent with the D.C. Circuit's WorldCom decision, in which
the court rejected the Commission's view that section 251 (g) excluded ISP-bound traffic from the scope

69 We have consistently found that ISP-bound traffic is jurisdictionally interstate. ISP-bound traffic melds a
traditional circuit-switched local telephone call over the PSTN to packet switched IP-based Internet communication
to Web sites. See e.g., Declaratory Ruling, 14FCC Rcd at 3702, para. 18; ISP Remand Order, 16 FCC Rcd at 9175,
para. 52. This conclusion has not been questioned by the D.C. Circuit. See WorldCom, 288 F.3d at43 I; Bell
Atlantic v. FCC, 206 F.3d at 5 ("There is no dispute that the Commission has historically been justified in relying on
this method when determining whether a particular communication is jurisdictionally interstate."). In other contexts,
the Commission has likewise found that services that offer access to the Internet arejurisdictionally interstate
services. In 1998, for example, the Commission found that ADSL service is jurisdictionally interstate. See GTE
Tel. Operating Cos., CC Docket No. 98-79, Memorandum Opinion and Order, 13 FCC Rcd 22466, 22481, para. 28
(1998) ("finding that GTE's ADSL service is subject to federaljurisdiction" and is "an interstate service"). More
recently, the Commission has confirmed this ruling for a variety of broadband Internelaccess services. See Inquiry
Concerning High-SpeedAccess to the Internet Over Cable and Other Facilities, GN Docket No. 00-185, CS Docket
No. 02-52, Declaratory Ruling and Notice ofProposed Rulemaking, 17 FCC Red 4798, 4832, para. 59 (2002)
(finding that, "on an end-fe-end analysis," "cable modem service is an interstate information service"); Wire!ine
BroadbandInternet Access Order, 20 FCC Rcd 14853 a114914, para. 110 (2005), aff'd by BrandX, 545 U.S. 967;
Appropriate Regulatory Treatmentfor BroadbandAccess to the Internet Over Wireless Networks, WT 07-53,
Declaratory Ruling, 22 FCC Rcd 5901, 5911, para. 28 (2007); United Power Line Counci/'s Petitionfor
Declaratory Ruling Regarding the Classification ofBroadband over Power Line Internet Access Service as an
Information Service, WC 06-10, Memorandum Opinion and Order, 21 FCC Red 13281, 13288, para. II (2006). In
the Vonage Order, the Commission likewise found that VoIP services arejurisdictionally interstate, employing the
same end-to-end analysis reflected in those other orders. Vonage Order, 19 FCC Rcd at 22413-14, paras. 17-18.

70 ISP Remand Order, 16 FCCRcd at 9174, para. 50.

71 See ISP Remand Order, at 9175, para. 51.

72 We thus respond to the D.C. Circuit's remand order in WorldCom, 288 F.3d at 434, and the court's writ of
mandamus in Core Communications, 531 F.3d at 861-62, which directed the Commission to explain its legal
authority to issue the pricing rules for ISP-bound traffic adopted in the ISP Remand Order. Specifically, we find,
for the reasons set forth here that the, Commission had the authority to adopt the pricing regime pursuant to our
broad'authority under section 201(b) to issue rules governing interstate traffic.

73 See Bell Atlantic, 206 F.3d at 5.
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of section 2S\(b)(S), but'made no other findihgs74 Finany, this result does not run afoul ofthe Eighth
Circuit's decision on remand from the Supreme Court in the Iowa Utilities Board litigation, which held
that "the FCC does not have the authority to set the actual prices for the state commissions to use" under
section 2SHb)(S).75 At the time ofthat decision, under the Local Competition First Report and Order,
section 25I(b)(5) applied only to local traffic. Thus, the Eighth Circuit merely held that the Commission
could not set reciprocal compensation rates for local traffic. The court did not address the Commission's
authority to set reciprocal compensation rates for interstate traffic?' In sum, the Commission plainly has
authority to establish pricing rules for interstate traffic, including ISP-bound traffic, under section 20I(b),
and that authority was preserved by section 251 (i).

3. Other Issues

23. Most commenters urge the Commission to maintain the compensation rules governing ISP­
bound traffic until the Commission is able to complete comprehensive intercarrier compensation reform."
These parties contend that a higher compensation rate would create new opportunities for arbitrage'S and

" See Wor/deom, 2SS F.3d at 434.

" Iowa Uti/s. Rd. v. FCC, 219 F.3d'744, 757 (Sth Cir. 2000) (Iowa Uti/s. II), rev 'd in pari sub nom. Verizon v. FCC,
535 U.S. 467.

76 Indeed, above, the court expressly confinned the Commission's independent authority to set rat.s for CMRS
traffic pUlSuant to section 332 and d.clined to vacate the Commission's pricing rules as th.y applied in the cont.xt
ofCMRS service. See Iowa Uti/s.I, 120 F.3d atSOO n.21.

" See. e.g., Lett.r from Gregory J. Vogt, Couns.1 for C.nturyT.I, Inc. to Marl.n. H. Dortch, S.cretary, FCC, WC
Dock.t No. 05-337; CC Dock.t Nos. 96-45, 01-92, Attach. at 10 (fiI.d July 8, 200S) (asking the Commission to
maintain the existing compromises reached with r.sp.ct to ISP-bound traffic); Lett.r from Gary L. Phillips,
Associate G.n.ral Couns.l, AT&T, to Marl.n. H. Dortch, Secr.tary, FCC, CC Dock.t Nos. 01-92, 96-9S, 99-6S at
S(fil.d May 9, 200S) (ass.rting that the public int.r.st would b. b.st s.rved by maintaining the existing transitional
rat.s p.nding broad.r intercarri.r compensation refonn); Letter from L. Charl.s Kel1er, Counsel for Sage Telecom,
to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 99·6S, 01-92, Attach. at6 (Sage telecom May 9, 200S Ex
Parle Letter) (stating that retaining the ISP rate serves broad policy goals); Lett.r from John T. Nakahata, Counsel
for ,Level 3 Communications to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 01-92, 99-6S at I (filed May 7,
200S) (supporting continuation ofthe compensation rules); Letter from Joshua Seidmann, Vice President of
Regulatory A,ffuilS, Independent Telephone & Telecommunications Alliance, to Marlene H. Dortch, S.cr.tary, FCC,
CC Dock.t Nos. 99-6S, 96·9S, Attach. at 2 (fil.d Apr. 2S, 200S) (ITTA Apr. 2S, 200S Ex Parle L.tt.r) (asking the
Commission to r.tain the curr.nt $0.0007' rat. for ISP-bound traffic); L.tt.r from Donna Epps, Vic. Pr.sident of
F.deral Regulatory AffailS, Verizon, to Marl.ne H. Dortch, Secr.tary, FCC, CC Dock.t Nos. 99-6S, 96-9S (filed
Apr. 7, 200SHurging the Commission to support its earli.r finding that $0.0007 is appropriate comp.nsation for
dial-up ISP traffic); L.tter from L. Charl.s Keller, Couns.1 to V.rizon Wirel.ss, to Marl.n. H. Dortch, S.cretary,
FCC, CC Docket Nos. 01-92, 99-6S, Attach. (filed May I, 200S) (V.rizon Wir.less May I, 200S Ex Parle L.tt.r)
(d.scribing how .limination ofth• •xisiing ISP rat. would cr.at. substantial burd.ns on a number ofcarrielS and
state commissions); L.tt.r from GI.nn R.ynolds, Vic. Presid.nt, Policy, USTelecom, to Marlen. H. Dortch,
S.cretary, FCC, CC Dock.t Nos. 01-92, 99-6S, 96-262, WC Dock.t No. 07-135 at 2 (fil.d Apr. 29, 200S)
(UST.I.com Apr. 29, 200S Ex Parle L.tt.r) (noting that the Commission's .xisting rul.s have "larg.ly mitigat.d the
d.bat. around compensation for ISP·bound traffic, but there is every r.ason to b.lieve the sarne probl.ms would
arise ifth. Commission w.re to reV.lSe direction on this issue").

71 See, e.g., USTel.com Apr. 29, 200S Ex Parle L.tter at 2; L.tter from M.lissa E. N.wman, Vic. Presid.nt, F.d.ral
Regulatory, Qwest Communications Int.mational, Inc., to Marlen. H. Dortch, S.cretary, FCC, CC Docket Nos. 99­
6S, 96-9S, WC Docket No. 07-135, Attach. at 3-5 (fil.d Apr. 25, 200S) (Qwest April 25, 200S Ex Parle L.tter);
Verizon and BellSouth, Furth.r Supplem.ntal Whit. Pap.r on ISP R.ciprocal Comp.nsation at 20
(V.rizonlBeIlSouth Furth.r Supp. ISP Whit. Pap.r), attached to Letter from Donna Epps, Vice Pr.sid.nt, F.deral

. (continu.d....)
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impos: s~bst~tial financial burd~ns on wirele~S ~lIll\p~ies; incumbent LEes and state public utilitj .
commissions. They further claim that the eXlstmg regime has simplified interconnection negotiations.'o

24. In the ISP RemandOrder, the Commission found that the one-way nature ofISP-bound
traffic creates significant arbitrage opportunities. Due to the unbalanced nature ofISP-bound traffic, the
Commission observed that reciprocal compensation arrangements created enormous incentives for
competitive LECs to sign up ISPs as customers." The Commission cited evidence that competitive
LECs, on average, terminated eighteen·times more traffic than they originated, resulting in annual CLEC
reciprocal compe,nsation billings ofapproximately two billion dollars, 90 percent ofwhich was for ISP­
bound traffic." The Commission concluded that "the record strongly suggests that CLECs target ISPs in
large part because ofthe availabilitY of reciprocal compensation payments."" This undermined the
operation ofcompetitive markets because competitive LECS were able to recover a disproportionate
share oftheir costs from other carriers." To limit arbitr~ge opportunities that arose from "excessively
high reciprocal compensation rates,"" the Commission adopted a gradually declining cap on intercarrier
compensation for ISP-bound traffic, beginning at $.0015 per minute ofuse and declining to $.0007 per
minute ofuse, the current cap.'s The Commission derived the rate caps from contemporaneous
interconnection agreements, in which carriers voluntarily agreed to rates comparable to the rate caps
adopted by the Commission." The interconnection agreements included lower rates for unbalanced
traffic than for balanced traffic, and the rates declined over time, like the rate caps." Although the
Commission made no specific findings·with regard to the actual costs associated with delivering traffic to
ISPs, it noted evidence in the record that technological advances were reducing the costs incurred by
carriers· when handling all forms of traffic." The Commission also noted that "negotiated reciprocal
compensation rates continue to decline as ILECS and CLECs negotiate new agreements.""

25. On July 14,2003, Core Communications, Inc. ("Core") filed a petition pursuant to Section 10

(continued from previous page) -----------
Regulatol)' Advocacy, Verizon, to Marlene H. Dortch, Secretary, FCC, CC Docket Nos. 96-98, 99-68 (filed Sept.
~~ .
7' See, e.g., Verizon Wireless May 1,2008 Ex Parte Letter, Attach.

10 See, e.g., id. (stating that "the{m]irroring [r]u1e simplified wireless-ILEC interconnection negotiations
tremendously"); Supplemental Comments ofVerizon and Verizon Wireless on Intercamer Payments for ISP-Bound
Traffic and the Wor/deom Remand, CC Docket Nos. 01-92, 96-98, 99-68 at 38-40 (filed Oct. 2, 2008)
(Supplemental Comments ofVerizon and Verizon Wireless) (indicating that Verizon entered into multiple
agreements using the $.0007 rate cap established in the ISP Remand Order).

II ld at 9182-83, para. 68-71.

" ld. at 9183, para. 70.
13 ld

.. ld. at para. 71.

"ld at9185,para. 75.

16 ld at 9187, para. 78.

" ld at 9190-91, para. 85.

" ld.

,. ld at 9190, para. 84.

,old.
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of the Communications Act91 requesting thatthl! CommisSion forbear from enforcing the rate caps and
certain other provisions set forth in the ISP Remand Order with respect to the exchange of ISP-bound
traffic between telecommunications carriers. In 2004, the Commission denied the petition with respect to
rate caps and the mirroring rule, determining tbat Core had satisfied none of the three p'rongs ofthe
statutory test for forbearance:' First, the Commission found that forbearance from enforcement of the
rate caps was not consistent with the public interest. To the contrary, the Commission concluded that rate
caps remained necessary to prevent regulatory arbitrage and to promote efficient investment in
telecommunications services and facilities:' Second, the Commission found limited potential for
discrimination under the rate caps. The caps applied to ISP-bound traffic only to the extent that an
incumbent carrier offered to exchange all traffic at the same rate under Section 25 I(b)(5):' Accordingly,
the Commission concluded that Core had not proven that the rate caps resulted in impermissible
discrimination against or between competitive carriers or services:' Finally, the Commission found that
Core had not demonstrated that enforcement ofthe rate caps was not necessary for the protection of
consumers. Core advanced speculative general claims that the caps caused artificially high rates, had
forced competitive carriers from the market, and had deterred investment in telecommunications services,
all to consumers' detriment. The Commission rejected these unsupported claims, explaining that the rate
caps were de.signed to prevent the subsidization ofdial-up Internet access customers at the expense of
consumers ofbasic telephone service and to avoid regulatory arbitrage and discrimination b~tween

services:6 For these reasons, the Commission denied Core's petition for forbearance insofar as rate caps
were concerned:'

26. In 2006, the D.C. Circuit affirmed our decision not to forbear from the rate cap (and the
mirroring rule):' The Court found reasonable the Commission's "view that the rate caps are necessary to
prevent the s.ubsidization ofdial-up Internet access consumers by consumers ofbasic telephone service"

"See 47 U.S.C. § 160(a) ("[T]he Commission shall forbear from applying any regulation or any provision of[the
Communications] Act to • telecommunications carrier ... if the Commission determines that (I) enforcement of
such regulation or provision is not necessary to enSure that the charges, practices, classifications or regulations by,
for, or in connection with that telecommunications carrier or telecommunications service arejust and reasonable,
and are not uqjustly or unreasonably discriminatory; (2) enforcement ofsuch regulation or provision is not necessary
for the protection ofconsumers; and (3) forbearance from applying such provision or regulation is consistent with
the public interest."}.

9' See Petition ofCore Communications, Inc-for Forbearance Under 47 U.S.c. § I60(C) From Application ofthe
ISP Remand Order, 19 FCC Rcd 20179 (2004) ("Forbearance Order").

93 The Commission rejected as an initial matter Core's argument that the D.C. Circuit's decision in Wor/dCom,
Inc. v. FCC, 28~ F.3d 429 (2002), cert. denied, 538 U.S. 1012 (2003), compelled the agency to grant the
petition, observing that the court remanded but did not vacate the rules adopted in the ISP Remand Order and
specifically found a "non-trivial likelihood" that the Commission would be able to justifY the regime it
adopted. See Forbearance Order, 19 FCC Red at 20185 para. 17 (quoting Wor/dcom, 288 F.3d at 434).

.. See 47 U.S.C. § 251 (b)(5) (imposing upon local exchange carriers the "duty to establish reciprocal
compensation arrangements for the transport and termination oftelecommunications").

9' See Forbearance Order, 19 FCC Red at20187 para. 23.

96 Id.•t20188 para. 25.

97 Id. at 20189 para. 29.

~. In re Core Communications, Inc., 455 F.3d 267 (D.C. Cir. 2006).
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that would occur if reciprocal compensation rates applied to one-way ISP-bound traffic." The Court
likewise rejected Core's contention that the rate cap was "unreasonably discriminatory," both because
one-way ISP-bound calls were fundamentally different from other forms oftraffic and because the
mirroring rule ensures that "'the caps apply to ISP-bound traffic only ifan incumbent LEe offers to
exchange all Section 25 I(b)(5) traffic at the same rate.',,100 Finally, the Court conclu~ed that the
Commission's concern than the rate caf. was necessary to prevent "'regulatory arbitrage' and 'distorted
economic incentives'" was reasonable. 01

27. The policy justifications provided by the Commission in 200 I for the rules at issue here have
not been questioned by any court. In addition, the policy justifications provided by the Commission for
refusing to forbear from enforcement ofthese rules were upheld by the D.C. Circuit in 2006. We
therefore disagree with parties who suggest that the Commission, in responding to the D.C. Circuit's
remand in Wor/dCom, must offer detailed new justifications for the ISP intercarrier payment regime10\
We have already offered our justifications for that regime. Moreover, both the Wor/dcom remand and
Core writ ofmandamus focused on the issue oflegal authority. We also reject argu~ents that the
Commission unlawfully delegated its authority in the ISP Remand Order and arguments that the
Commission addressed previously in the Core Forbearance Order. 103

28. The Commission long has stated its intention to move to a more unified intercarrier
compensation regime. Progress is difficult due to competing priorities, such as competition, innovation,
universal service, and other goals. The Commission recognized in 2001 that ISP-bou,nd traffic
represented a unique arbitrage problem that required immediate attention, based on the policy concerns
discussed above. The Commission remains committed to moving towards a more unified intercarrier
compensation regime, as evidenced by the Further Notice issued in conjunction with this order.

29. In sum, we maintain the $.0007 cap and the mirroring rule pursuant to our section 20 I
authority. These rules shall remain in place until we adopt more comprehensive intercarrier
compensation reform. '

n. REPORT AND ORDER - REFORM OF HIGH-COST UNIVERSAL SERVICE
SUPPORT

30. In this report and order, we address the "Recommended Decision" ofthe Federal-State Joint
Board on Universal Service (Joint Board), which was released on November 20,2007.104 As discussed

" Id at278.

100 ld (citing Forbearance Order, 19 FCC Red at 20187, para. 23).

101 Id at279.

10' See Leller from Michael B. Hazzard, Counsel to Core Communications, to Marlene H. Dortch, FCC; CC Docket
Nos. 99-68, 01-92, Attach. at 20-26 (May 14, 2008).

103 See Core May 14, 2008 Response at18 & n.8, 19-20. The Commission did not delegate its authority in the/SP
Remand Order, but rather provided options that were not mandatory. See, e.g., ISP Remand Order, 16 FCC Red at
9193, para. 89. Additionally, Core argues that the Commission provided no reasoned explanation for the growth cap
and new markets rules adopted in the/SP Remand Order and never provided notice or an opportunity for comment
on those specific rules. These rules, as applicable to all carriers, were forborne from in the Core Forbearance
Order. See Core Forbearance Order, 19 FCC Red at 20186-87, paras. 20-21. As such, this argument is moot.

104 High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket No. 05-337,
CC Docket No. 96-45, Recommended Decision, 22 FCC Red 20477 (JB 2007) (Comprehensive Reform
Recommended Decision).
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! .'

below, we appreciate the great efforts expended by tlie Joihl Board and its staff in considering how best to
reform the current high-cost support mechanism and in developing its recommendations. We choose not
to implement the recommendations contained in the Comprehensive Reform Recommended Decision at
this time, however.

A. Background

31. The 1996 Act amended the Communications Act of 1934 with respect to the provision of
universal service.lo

, In the 1996 Act, Congress sought to preserve and advance universal service, while at
the s!l1Jle time opening all telecommunications markets to competition.too Section 254(b) of the Act
directs the Joint Board and the Commission to base policies for the preservation and advancement of
universal service on several general principles, plus other principles that the Commission may
establish.107 Among other things, section 254(b) directs that there should be specific, predictable, and
sufficient federal and state universal service support mechanisms; quality services should be available at
just, reasonable, and affordable rates; and access to advanced telecommunications and information
services should be provided in all regions of the nation. IO

'

32. The Commission implemented the universal service provisions ofthe 1996 Act in the 1997
Universal Service First Report and Order.10' Among other things, the Commission adopted rules to
create explict universal service support mechanisms for customers living in rural and high cost areas.
Pursuant to section 254(e) ofthe Act, an entity must be designated as an eligible telecommunications
carrier (ETC) to receive high-cost universal service support. IIO ETCs may be incumbent LECs, or non­
incumbent LECs, which are referred to as "competitive ETCs.,,1II Under the existing high-cost support
distribution mechanism, incumbent LEC ETCs receive high-cost support for their intrastate services
based on their costs.1I2 Competitive ETCs receive support for each line based on the support the
incumbent LEC would receive for that line in the service area. 113 This support to competitive ETCs is
known as "identical support." The Commission's universal service high-cost support rules do not
distinguish between primary and secondary lines; therefore, high-cost support may go to a single end user

10' 47 U.S.C.§ 254 (added by the 1996 Act).
100 47 U.S.C. § 254.
107 )See 47 U.S.C. § 254(b .
10' (47 U.S.C. § 254(b)(I), 2), (5).

10' See Universal Service First Reporl and Order, 12 FCC Rcd at 8780-88, paras. 1-20.

110 47 U.S.C. §254(e). The statutoI)' requirements for ETC designation are set out in section 214(e) ofthe Act. 47
U.S.C. § 214(e).

III See 47 C.F.R. §, 54.5 ("A 'competitive eligible telecommunications carrier' is a carrier that meets the definition
of 'eligible telecommunications carrier' below and does not meet the definition ofan 'incumbent local exchange
carrier' in § 51.5 ofthis chapter.").

112 Non-roral incumbent LEC ETCs receiv~ support for their intrastate supported services based on the forward­
,looking economic cost ofproviding the services. 47 C.F.R. § 54.309. Rural incumbent LEC ETCs receive support
based on their loop costs, as compared to a national average. 47 C.F.R. Part 36, sbpt. F; 47 C.F.R. § 54.305.
Incumbent LEC ETCs that serve study areas with 50,000 or fewer lines receive support based on their local
switching costs. 47 C.F.R. § 54.301. Additionally, incumbent LEC ETCs that are subjecHo price cap or rate-of­
retum regulation receive interstate access support based on their revenue requirements. 47 C.F.R. Part 54, sbpts. J,
K.
113 47 C.F.R. § 54.307(a).
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for multiple connections. l14 Further, the Comtni~sion's rules result in subsidizing multiple competitors in
the same high-cost area.

33. High-cost support for competitive ETCs has grown rapidly over the last several years, placing
extraordinary pressure on the federal universal service fund. '1S In 2001, high-cost universal service
support totaled approximately $2.6 billion."' By 2007, the amount ofhigh-cost support had grown to
approximately $4.3 billion per year. 'l7 In recent years, this growth has been due mostly to increased
support provided to competitive ETCs, which receive high-cost support based on the per-line support that
the incumbent LECs receive pursuant to the identical support rule. Competitive ETC support, in the six
years from 2001 through 2007, has grown from under $17 million to $1.18 billion-an annual growth rate
ofover 100 percent."' This "funded competition" has grown significantly in a large number ofruraI,
insular, or high-cost areas; in some study areas more than 20 competitive ETCs currently receive
support."9 '

34. To address the growth in competitive ETC support, the Joint Board recommended an interim
cap on the amount ofhigh-cost support available to competitive ETCs, pending comprehensive high-cost
universal service reform. 12

• The Commission adopted this recommendation on May 1,2008.'"

35. For the past several years, the Joint Board and the Commission have been exploring ways to

114 See Universal Service First Report and Order, 12 FCC. Rcd at 8828-30, paras. 94-96.

lIS Support for the fund derives from assessments paid by providers of interstate telecommunications services and
certain other providers of interstate telecommunications. See 47 C.F.R. § 54.706. Fund contributors are permitted
to, and almost always do, pass those assessments though to their end-user customers. See 47 C.F.R. § 54.712. Fund
assessments paid by contributors ore determined by applying the quarterly contribution factor to the contributors'
contribution base revenues. In the second quarter of2007, the contribution factor reached 11.7 percent, which is the
highest level since its inception. See ProposedSecond Quarter 2007 Universal Service Contribution Factor, CC
Docket No. 96·45, Public Notice, 22 FCC Red 5074, 5077 (OMD 2007). The contribution factor has since declined'
to 11.4 % in the fourth quarter of2008. ProposedFourth Quarter 2008 Universal Service Contribution Factor, CC
Docket No. 96-45, Public Notice, DA 08-2091 (OMD 2008).

I,. See FCC, UNIVERSAL SERVICE MONITORING REpORT, tbi. 3.2 (2007) (2007 UNIVERSAL SERVICE MONITORING
REPORT), available at http://hraunfoss.fcc.gov/edocs-public/allachmotchIDOC-279226AI.pdf.

117 UNIVERSAL SERVICE AOMINISTRATrvE COMPANY, 2007 ANNUAL REpORT 43 (2007) (USAC 2007 ANNUAL
REPORT), available at http://www.usac.orglJes/documents/aboutlpdflusac-annuol·report-2007.pdf.

111 2007 UNIVERSAL SERVICE MONITORING REpORT aUbi. 3.2; USAC 2007 ANNUAL REpORT at 45.

119 See USAC Quarterly Administmtive Filings for 2008, Fourth Quarter (4Q) Appendices, HC03-Rural Study
Areas with Competition--4Q2008, available at http://www.usac.oreJaboutigovemance/fcc­
filings/2008/04/HC03%20-%20Rural%20Sludy%20Areas%20with%20Competition%20.%20402008.xls (showing
24 competitive ETCs in the study area ofincumbentLEC Iowa Telecom North (study area code 351167), and 22
competitive ETCs in the study orea "fincumbent LEC Iowa Telecom Systems (study area code 351170».

12. High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket No. 05-337,
CC Docket No. 96-45, Recommended Decision, 22 FCC Red 8998, 8999-9001, paras. 4-7 (JB 2007) (Interim Cap
RecommendedDecision).

121 Interim Cap Recommended Decision, 22 FCC Red at 8999-9001, poros. 4-7; Interim Cap Order, 23 FCC Red at
8834. As recommended by the Joint Board, the Commission capped competitive ETC support for each state.
Interim Cap Recommended Decision, 22 FCC Red at 9002, para. 9; Interim Cap Order, 23 FCC Red at 8846, paras.
26-28. The Commission set th. cap at the level ofsuppor! competitive ETCs were eligible to receive during March
2008. Interim Cap Order, 23 FCC Red at 8850, para. 38.
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refonn the Commission's high-cost program. In the moSt recent high-cost support comprehensive refonn
efforts, the Joint Board issued a recommended decision on November 20, 2007.122 The Universal Service
Joint Board's recommended decision included several recommendations to address the growth in high
cost support and to refonn the high cost mechanisms.123 Specifically, the Universal Service Joint Board
recommended that the Commission should: (I) deliver high-cost support through a provider oflast resort
fund, a mohility fund, and a broadband fund;12 (2) cap the high-cost fund at $4.5 billion, the approximate
level of2007 high-cost support;12' (3) reduce the existing funding mechanisms during a transition
period;126 (4) add broadband and mobility to the list ofservices eligible for support under section 254 of
the Act;127 (5) eliminate the identical support rule;!21 and (6) "ex~lore the most appropriate auction
mechanisms to detennine high-cost universal service support.,,12

36. On January 29, 2008, the Commission released the Joint Board Comprehensive Reform
NPRM, seeking comment on the Joint Board's Comprehensive Reform Recommended Decision."0
Pursuant to section 254(a)(2), the Commission "shall complete any proceeding to implement subsequent
recommendations from any Joint Board on universal service within one year after receiving such
recommendlitions.,,131

B. Discussion

37. We have carefully reviewed the Joint Board's Comprehensive Reform Recommended
Decision and the 'comments that were filed in response to the Commission's Joint Board Comprehensive
Reform NPRM. We thank the Joint Board and its staff for their hard work in studying these difficult
issues and in developing their recommendations. We choose not to implement these recommendations at
this time, however.

m. FURTHER NOTICE OF PROPOSED RULEMAKING,
38. In enacting the Act, Congress sought to introduce competition into local telephone service,

which traditionally was provided through regulated monopolies. Recognizing that in introducing such
competition, it was threatening the implicit subsidy system that had traditionally supported universal
service, it directed the Commission to refonn its universal service program to make support explicit and
sustainable in the face ofdeveloping competition.

122 Comprehensive Reform Recommended Decision, 22 FCC Red 20477.

123 Comprehensive Reform Recommended Decision, 22 FCC Rcd ot20478, para. I.

124 Comprehensive Reform Recommended Decision, 22 FCC Red at 20480-81, para. I I.

125 Comprehensive Reform Recommended Decision, 22 FCC Rcd at 20484, para. 26.

126 Comprehensive Reform Recommended Decision, 22 FCC Rcd ot20484, para. 27.

127 Comprehensive Reform Recommended Decision, 22 FCC Rcd at 20481-82, paras. 12-18.

12. Comprehensive Reform Recommended Decision, 22 FCC Red at 20486, para. 35.

129 Comprehensive Reform RecommendedDecision, 22 FCC Rcd at 20478, paras. I~.

130 High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket No. 05-337,
CC Docket No. 96-45, Notice ofProposed Rulemaking, 23 FCC Red 1467 (2008) (Identical Support NPRM); High-
Cost Universal Service Support; Federal-State Jomt Board on Universal Service, WC Docket No. 05-337, CC '
Docket No. 96-45, Notice ofProposed Rulemaking, 23 FCC Red 1495 (2008) (Reverse Auctions NPRM); Joint
Board Comprehensive Reform NPRM, 23 FCC Red 1531 (collectively the High-Cost Reform NPRMs).
131 '47 U.S.C. § 254(a)(2).
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.. 39. The communications landscape has undelgolle many fundamental changes that were scarcely
anticipated when the 1996 Act was adopted. The Internet was only briefly mentioned in the 1996 Act,132
but now has come into widespread use, with broadband Internet access service increasingly viewed as a
necessity. Consistent with this trend, carriers are converting from circuit-switched networks to IP-based
networks. These changes have benefited consumers and should be encouraged. Competition has resulted
in dramatically lower prices for telephone service, and the introductibn of innovative broadband products
and services has fundamentally changed the way we communicate, work, and obtain our education, news,
and entertainment. At the same time, however, these developments have challenged the outdated
regulatory assumptions underlying our universal service and intercarrier compensation regimes, forcing
us to reassess our existing approaches. We have seen unprecedented growth in the universal service fund,
driven in significant part by increased support for competitive ETCs. The growth ofcompetition also has
eroded the universal service contribution base as the prices for interstate and international services have
dropped. Finally, we have seen numerous competitors exploit arbitrage opport'unities created by a
patchwork ofabove-cost intercarrier compensation rates.

40. We seek comment today on three specific proposals. The first, attached as Appendix A, is
the Chairman's Draft Proposal circulated to the Commission on October 15, 2008, which was placed qn
the Commission's agenda for a vote on November 4,2008. This item subsequently was removed from
the Agenda on November 3, 2008.133 The second, attached as Appendix B, is a Narrow Universal Service
Reform Proposal circulated to the Commission on October 31,2008. The third, attached as Appendix C,
is a draft Alternative Proposal first circulated by the Chairman on the evening ofNovember 5, 2008.
Appendix C incorporates changes proposed in the ex parte presentations attached as Appendix D. We
note that members of industry, Congress, and the general public have urged the Commission to seek
comment on these proposals.

41. We seek particular comment on two questions. First, should the additional cost standard
utilized under § 252(d)(2) of the Act be: (i) the existing TELRIC standard; or (Ii) the incremental cost
standard described in the draft order? Second, should the terminating rate for all § 25 I (b)(5) traffic be set
as: (i) a single, statewide rate; or (ii) a single rate per operating company?

IV. PROCEDURAL MATTERS

A. Ex Parte Presentations

42. The rulemaking this Further Notice initiates shall be treated as a "permit-but-disclose"
proceeding in accordance with the Commission's ex parte rules. 134 Persons making oral ex parte
presentations are reminded that memoranda summarizing the presentations must contllin summaries of the
substance ofthe presentations and not merely a listing ofthe subjects discussed. More than a one or two
sentence description ofthe views and arguments presented generally is required.13

' Other requirements
pertaining to oral and written presentations are set forth in section 1.1206(b) ofthe Commission's rules. '36

B. Comment Filing Procedures

132 See 47 U.S.C. § 230; 47 U.S.C. § 157 nt.

133 See http://hraunfoss.fcc.gov/cdoc,--publi~/attechmatchIDOC-286532AI.pdf.

134 47 C.F.R. § \.200 el seq.

13' See 47 C.F.R. § 1.1206(b)(2).

136 47 C.F.R. § 1.1206(b).
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43. Pursflant to sections 1.415 and 1.419 ofthe Gommission's rules,''' interested parties may file
comments and reply comments regarding the Further Notice on or before the dates indicated on the first
page of this document. All filings should refer to ec Docket Nos, 96-45, 96-98, 99·68, 99-200, 01-92
and we Docket Nos. 03-109, 04-36, 05-337, and 06-122. Comments may be filed using: (I) the
Commission's Electronic Comment Filing System (ECFS); (2) the Federal Government's e-Rulemaking
Portal, or; (3) by filing paper copies. See Electronic Filing ofDocuments in Rulemaking Proceedings, 63
FR 24121 (1998).

44. Electronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: http://www.fcc.gov/cgb/ecfs/ or the Federal e-Rulemaking Portal: http://www.regulations.gov.
Filers should fonow the instructions provided on the website for submitting comments.

45. ECFS filers must transmit one electronic copy of the comments for CC Docket Nos. 96-45,
96-98,99-68,99-200,01-92 and WC Docket Nos. 03-109, 04-36, 05·337, and 06-122, respectively. In
completing the transmittal screen, filers should include their fun name, U.S. Postal Service mailing
address, and the applicable docket number. Parties may also submit an electronic comment by Internet e­
mail. To get filing instructions, filers should send an e-mail to ecfs@fcc.gov, and include the fonowing
words in the body ofthe message, "get form." A sample form and directions will be sent in response.

46. Paper Filers: Parties who choose to file by paper must file an original and four copies ofeach
filing. Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first­
class or overnight U.S. Postal Service mail:(aIthough we continue to experience delays in receiving U.S.
Postal Service mail). All filings must be addressed to the Commission's Secretary, Marlene H. Dortch,
Office ofthe Secretary, Federal Communications Commission, 445 12th Street, S.W., Washington, D.C.
20554.

47. The Commission's contractor will receive hand-delivered or messenger-delivered paper
filings for the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110, Washington, D.C.
20002. The filing hours at this location are 8:00 a.m. to 7:00,p.m. An hand deliveries must be held
together with rubber bands or fasteners. Any envelopes must be disposed ofbefore entering the building.

48. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

49. U.S. Postal Service first-class, Express, and Priority mail should be addressed to 445 12th
Street, S.W., Washington D.C. 20554. Parties should send a copy of their filings to Victoria Goldberg,
Pricing Policy Division, Wireline Competition Bureau, Federal Communications Commission, Room 5­
A266, 445 1'2th Street, S.W., Washington, D.C. 20554, and to Jennifer McKee, Telecommunications
Access Policy Division, Wireline Competition Bureau, Federal Communications Commission, Room 5­
A423,445 12th Street, S.W., Washington, D.C. 20554, or bye-mail to cpdcopies@fcc.gov. Parties shall
also serve one copy with the Commission's copy contractor, Best Copy and Printing, Inc. (BCPI), Portals
II,445 12thStreet, S.W., Room CY·B402, Washington, D.C. 20554, (202) 488-5300, or via e-mail to
fcc@bcpiweb.com.

50. Documents in CC Docket Nos. 96·45, 96-98, 99-68, 99-200, 01-92 and WC Docket Nos. 03·
109,04-36,05-337, and 06-122 will be available for public inspection and copying during business hours
at the FCC Reference Information Center, Portals II, 445 12th Street S.W., Room CY-A257, Washington,
D.C. 20554. The: documents may also be purchased from BCPI, telephone (202) 488-5300, facsimile
(202}488-5563, TTY (202) 488-5562, e-mail fcc@bcpiweb.com.

137 47 C.P.R. §§ 1.415, 1.419.
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C. Initial Regulatory Flexibilitj' Analysis

51. As required by the Regulatory Flexibility Act of 1980,'31 the Commission has prepared an
Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on small
entities of the policies and rules addressed in this document. The IRFA is set forth as Appendix E.
Written public comments are requested on this IRFA. Comments must be identified as responses to the
IRFA and must be filed by the deadlines for comments on the Notice provided on or before the dates
indicated on the first page of this Notice.

D. Paperwork Reduction Act

52. This document contains proposed new or modified information collection requirements. The
Commission, as part of its continuing effort to reduce paperwork burdens, invites the general public and
the Office ofManagement and Budget (OMB) to comment on the information conection requirements
contained in this document, as required by the Paperwork Reduction Act of 1995, Public Law 104-13. In
addition, pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198,'39 we seek
specific comment on how we might "further reduce the information collection burden for small business
concerns with fewer than 25 employees."

E. Accessible Formats

53. To request materials in accessible formats for people with disabilities (Braille, large print,
electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental
Affairs Bureau at 202-418-0530 (voice) or 202·418-0432 (TTY). Contact the FCC to request reasonable
accommodations for filing comments (accessible format documents, sign language interpreters, CART,
etc.) bye-mail: FCC504@fcc.gov;phone:202-418.05300rTTY:202-418-0432.

F. Congressional Review Act

54. The Commission will include a copy ofthis ORDER ON REMAND AND REPORT AND
ORDER AND FURTHER NOTICE OF PROPOSED RULEMAKING in a report to be sent to
Congress and the Government Accountability Office pursuant to the Congressional Review Act. See 5
U.S.C. § 801(a)(I)(A).

V. ORDERING CLAUSES

55. Accordingly, IT IS ORDERED that, pursuant to Sections 1-4,201-209,214,218-220,224,
251,252,254, 303(r), 332, 403, 502, and 503 ofthe Communications Act of 1934, as amended, and
Sections 601 and 706 ofthe Telecommunications Act of 1996, 47 U.S.C. §§ 151-154, 157 nt, 201-209,
214,218-220,224,251,252,254, 303(r), 332, 403, 502, 503, and sections 1.1, 1.411-1.429, and 1.1200­
1.1216 of the Commission's rules, 47 C.F.R. §§ 1.1, 1.411-1.429, 1.1200-1.1216, the ORDER ON
REMAND AND REPORT AND ORDER AND FURTHER NOTICE OF PROPOSED RULEMAKING
ARE ADOPTED.

56. IT IS FURTHER ORDERED, in light ofthe opinion of the United States Court ofAppeals
for the District ofColumbia Circuit in WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002), we consider our
obligations met from the writ ofmandamus issued in In re Core Communications, Inc. on Petition/or
Writ o/Mandamus to the Federal Communications Commission, D.C. Cir. No. 07-1446 (decided July 8,
2008).

13. See 5 U.S.C. § 603.

139 See 44 U.S.C. § 3506(c)(4).
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57. IT IS FURTHER ORDERED that this FURTHER NOTICE OF PROPOSED RULEMAKING
SHALL BECOME EFFECTIVE on the date ofpublication ofthe text ofa summary thereof in the Federal
Register, pursuant to 47 C.F.R. §§ 1.4, 1.13.

58. IT IS FURTHER ORDERED that this ORDER ON REMAND AND REPORT AND ORDER
SHALL BE EFFECTIVE upon release.

59. IT IS FURTHER ORDERED that the Commission's Consumer & Governmental Affairs
Bureau, Reference Information Center, SHALL SEND a copy oftbis ORDER ON REMAND AND
REPORT AND ORDER AND FURTHER NOTICE OF PROPOSED RULEMAKING, including the Initial
Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy ofthe Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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Federal-State Joint Board on Universal Service ) CC Docket No. 96-45
)

Lifeline and Link Up ) WC Docket No. 03- I09
)

Universal Service Contribution Methodology ) WC Docket No. 06-122
)

Implementation ofthe Local Competition ) CC Docket No. 96-98
Provisions in the Telecommunications Act of 1996 )

)
Developing a Unified Intercarrier Compensation ) CC Docket No. 01-92
Regime )

)
Intercarrier Compensation for ISP-Bound Traffic ) CC Docket No. 99-68

, '
)

IP-Enabled Services ) WC Docket No. 04-36
)

Numbering Resource Optimization ) CC Docket No. 99-200
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I. INTRODUCTION

I. In enacting the Telecommunications Act of 1996 (1996 Act),' Congress sought to
introduce competition into local telephone service, which traditionally was provided through regulated
monopolies. Recognizing that in introducing such competition, it was threatening the implicit subsidy
systemthat had traditionally supported universal service, it directed the Commission to reform its
universal service program to make support explicit and sustainable in the face ofdeveloping competition.

2. For the most part, Congress's vision has been realized. Competition in local telephone
markets has thrived. At the same time, the communications landscape has undergone many fundamental
changes that were scarcely anticipated when the 1996 Act was adopted. The Internet was only briefly
mentioned in the 1996 Act,2 but now has come into widespread use, with broadband Internet access
service increasingly viewed as a necessity. Consistent with this trend, carriers are'converting from
circuit-switched networks to Internet Protocol (IP)-based networks. These changes have benefited
consumers and should be encouraged. Competition has resulted in dramatically lower prices for
telephone service, and the introduction of innovative broadband products and services, has fundamentally
changed the way we communicate, work, and obtain our education, news, and entertainment. At the same
time, however, these developments have challenged the outdated regulatory assumptions underlying our
universal service and intercarrier compensation regimes, forcing us to reassess our exjsting approaches.
We have seen unprecedented growth in the universal service fund, driven in significant part by increased
support for competitive eligible telecommunications carriers (ETCs). The growth ofcompetition also has
eroded the,universal service contribution base as the prices for interstate and international services have

I Telecommunications Act of1996, Pub. L. No. 104-104, 110 Sill. 56 (1996) (1996 Act).

2 See 47 U.S.C. § 230; 47 U.S.C. § 157 nt.
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dropped. Finally, we have seen numerous competitors exploit arbitrage opportunities created by a
patchwork ofabove-cost intercarrier compensation rates. Although the Commission has attempted to
address many of these issues on a case-by-case basis, it has become increasingly clear that piecemeal
efforts to respond to these developments are inadequate----only comprehensive reform can address the
fundamental challenges that they present.3

3. Today we adopt a comprehensive approach to addressing these difficult, but critical issues.
First, we spur widespread deployment ofbroadband by ensuring that carriers receiving universal service
high-cost support offer broadband throughout their service areas. Second, we help Lifeline/Link Up
customers participate in this new broadband world by creating a pilot program to provide discounted
access to broadband services. Third, we broaden and stabilize our universal service contribution base
through equitable and non-discriminatory contributions. Fourth, having placed our universal service fund
on solid footing, we now take the long-overdue step ofmoving toward uniform intercarrier compensation
rates that provide efficient incentives for the investment in and use of broadband networks. Finally, our
approach minimizes disruptions to carriers and safeguards universal service for consumers by adopting
sensible transition plans and ensuring that universal service is used to support service in high-cost areas,
not carriers' dividends.

II. REFORM OF illGH-COST UNIVERSAL SERVICE SUPPORT

4. Today we take a monumental step toward our goal ofensuring that broadband is available to
all Americans. We do this by requiring that all recipients ofhigh-cost support offer broadband Internet
access service to all customers within their supported areas as a condition of receiving future support.
Taking this action will promote the deployment ofbroadband Internet access service to all areas ofthe
nation, including high-cost, rural, and insular areas where customers may not currently have access to
such services. In particular, as a condition of receiving continued high-cost support, we will require all
incumbent local exchange carriers (LECs) to commit to offer broadband Internet access service within
five years,to ,all ,customers in study areas where the incumbent LECs receive high-cost support.
Competitive eligible telecommunications carriers (ETCs) likewise will be required to commit to offer
broadband Internet access services to all customers in their service areas within five years to continue to
receive high-cost support, which will be distributed based on the competitive ETCs' own costs.
Competitive ETCs that do not make this commitment will not be eligible to receive high-cost support;
incumbent LECs that do not make this commitment will gradually lose their high-cost support, as this
support will be awarded via reverse 'auction to an ETC who will meet carrier oflast resort obligations and
will commit to offering broadband Internet access to all customers in the entire study area within ten
years. With these reforms, we take great strides toward ensuring that all Americans, regardless ofwhere
they live, will have broadband Internet access service available to them, without increasing the size of the
high-cost fund.

3 We thus conclude that there is a compelling need to proceed with comprehensive reform at this time, as we
describe below. See, e.g., infra Parts II.A, m.A, IV.A, and V.B. Given that we have notice and an extensive
record, going back in some cases seVen years, we are uopersuaded by commenters proposing that we delay reform to
seek further comment, oriliat we issue a Further Notice ofProposed Rulemaking on questioos beyond those raised
in Part VI. See, e.g., Letter from Ray Baum, Chairman, NARUC Communications Committee, to Chairman Kevin
J. Martin, et aI., FCC, CC Docket Nos. 01-92, 80-286, WC Docket Nos. 08-152, 04-32, 06-122, WT Docket No. 05­
194 at 2 (filed Oct. 21, 2008) (NARUC Oct. 21, 2008 Ex Parle Letter); Letter from Jeffery S. Lanning, Embarq, to
Chairman Kevin J. Martin, et al., FCC, CC Docket Nos. 01-92, 99-68, WC Docket No. 04-36 at 2 (filed Oct. 28,
2008) (Embarq Oct. 28, 2008 Ex Parle Letter); Letter from Eric N. Einhom, Windslream, to Marlene H. Dortch,
Secretary, FCC, CC Docket Nos. 01-92, 96-45,99-68, WC Docket Nos. 06-122, 07-135, 08-152 at 1 (filed October
27,2008) (Windslream Oct. 27, 2008 Ex Parle Letter).
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